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MEMORANDUM
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Michael Johnn, Senior Staff Attorney
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Jodie Metcalf, Manager / Magistrate

DATE: March 7, 2008

SUBJECT: Revised proposl of amendmentsto General Rules of Practice, TitlelV, Rules of
Family Court Procedure, Part B BExpedited Child Suppot Process

By memorandumdated July 23, 2007, Jodie Metcaf, Manager / Magistrate and Deanna
Dohmann, Staff Attorney, both with Court Services, Family Services Unit, recommended
changesto the Rules of the Expedited Child Suppat Process. The General Rules Committee
reviewed these changes, which induded technical amendments and modest subgantive
amendments, and recommended these changes to the Supreme Court in its report filed November
6, 2007

The Depatment of Human Services Child Suppat Enforcement Division and AnokaCounty
Attorney@ Office submitted public comments tha raised additiond issues regarding the
expedited process rules and the effective dae. In the Order Promulgaing Amendments to the
Generd Rules of Practice for the District Court, the Supreme Court ordered the State Court
Administrator® Office Child Suppat Magistrate staff to work with Minnesota Department of
Human Services Child Suppot Enforcement Division, the AnokaCounty Attorney® Office, and
other interested individuds to resolve outstanding issues regarding expedited process rules and
submit arevised proposl to the advisory committee.

A work groupof interested individuds was formed and met on Februay 5, 2008. Themembers of

tha work group are as follows: Susan Hangad, Hennepin County Attorney@ Office; Bethany

Fountin Lindbeg, AnokaCounty Attorey@ Office; Mark Ponslle, Ramsey County AttorneyG

Office; Melissa Rossow, Ramsey County Attorney@ Office; Carolyn Schworer, Department of

Human Services Child Suppot Enforcement; Matt Tubridy, Department of Human Services Child
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Suppot Enforcement; Jodie Metcalf, Court Services Division; and Deanna Dohmann, Court
Services Division. Theitems discussed induded the effective dae for theamendments, replacing
theterm Gounty agencyOwith Qoublic authorityQ amending Rule 37003 to requirepersond service
on the paty who is receiving child suppot services from the county, and amending Rule 368 to
allow automatic removd of a child suppot magistrate. Thelast two items were raised by Anoka
County Attorney@ Office in its public comments filed December 17, 2007 and not pat of the
proposd amendments to this Committee by memorandumdated July 23, 2007,

Time Frame for Implementation

Department of Human Services, Child Suppot Enforcement Divison (CSED), raised concerns
regarding time frames for implementation. CSED representatives had no objection to proposd
changesto therules tha modify time frames for service of pleadingsand responses. However, as
stated initscommentsto the Supreme Court dated December 13,2007, programmingchangestoits
statewidecomputer and data base system mug be madeto accommodaethetimeframe changesin
therulesand CSED expressed concern with having enoughtimeto make those program changesand
communicating thoe changes to end users before implementation of the amended rules.
Furthermore, the proposd amendment to Rule 37003 which would require persond serviceonall
paties would likely have a significant budgéary impact on both CSED and the countes in
implementing therequirement. Inafollow upletter to Jodie Metcalf, CSED expressed itsintent to
submt a Minority Report to the Advisory Committee addressing thisissue  CSED members also
stated tha both the removd issue and persond service issue involve subgantive changes, and
questioned thelikelihoodof apublic hearingbeng hdd, and howthis may impact implementation of
theamenddl rules.

County Agency v Public Authority

CSED@written commentsto the Supreme Court dated December 13,2007 detailed itsconcernswith
replacing the term Qounty agencyOwith the term (public authority.O After little discussion, the
members unanimoudy agreed there was no basis to change the term Qounty agencyOas it is
currently used throughou the expedited rules.

Persond service on party receiving child suppot services

Work groupmembersdiscussed dueprocess concernsregarding Rule 370.03, which currently alows
the public authority to serve the paty who receives child suppot services by mail for actionsto
establish child suppot. Unde currentlaw, an Obligee/ cugodial paent may nowhaveafinandal
obligaion tha can beenforced agandg the Obligee/ cugodial parent. Prior law did notauthorize
enforcement of anyfinandal obligaionagang an Obligee/ cugodia parent. Allowingcouniesto
usemail servicein thislimited situaion provided afinandal savings, induding savingswith staff
time and other resources.

A consnas of the work group members agreed tha persond service is necessary but raised
concernsaboutthefinanda impact tothecounies. Onemember reported tha their county usesthe
waiver of persond serviceand hasbeenvery effective. Anothe member asked whether arulecould
be drafted tha would accountfor bath scenariosBif an Obligee were to have an obligaion, then
persond service required, if not, then mail service sufficient. A member stated tha unfortunaely
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situaionswere too fluid £thingschanged so often from service to the hearing date and trying to
accommodaeforthose changesinaruledid notseem feasible. Membersdecided arulechangewas
necessary to assure dueprocess safeguads, yet very conaerned asto thefinandal impact thiswill
haveonCSED andthecounies. Itisanticipaed tha other County Attorneys may submit comments
regarding this proposd rule change

Notice to Remove

The Expedited Child Suppot Rules Committee decided to disallow automatic removd of a child
suppot magistrate in order to keep matters more efficient. Many of the countes in outstate
Minnesota only have a child suppot calenda once amonth and typically only onemagistratein a
county on an expedited process caenda day. If amagistrate could be removed withou cause, it
could create an unduly longdday before another calenda date and/or magistrate isavailable. The
Expedited Child Suppot Process Advisory Committee bdieved that the rules were drafted in a
manne tha contained approprate checks and baances so tha there would be no need for an
automatic righttoremove Thechief judgewould be available to oversee these matters, patieshad
theright to file motionsfor review, or see appdlate review. In its comments to this Advisory
Committee dated December 13, 2007, AnokaCounty Attorney@ Office proposd changes to the
removd rule. Othe members of thework group agreed tha automatic removd is more efficient,
more cog effective, and more user friendly. It wasalso expressed tha thechief judgeof thedistrict
simply does not have time to review requests to remove unde the current process. One Court
Services membe expressed conaerns tha cases may languish in the smaler counies where a
subditute magistrate or judgewill notbereadily available, thuscompromisingtimelines, andalso
stressed tha therule should not be used to address persondity conflicts between magistrates and
county attorneys. There were conaerns that some counies may use this process without really
weighing the conseequences. Another member acknowledged theimpact removd has onits cases
andtheaffect onitscalendas, butstill usit whenthey really feel itisnecessary. Other members
shared tha smaller counies who choo to use removd do so at their own demise, as it could
jeopadizethdr reputationandit wastheir bdief tha peoplewould notabuseit, asthereistoo much
at stake. The conenaus of the work groupis to amend therule to alow automatic removd and
recommendtheproposed languayetha AnokaCounty Attorney@ Office submitted in itscomments
to the Supreme Court. The one member from Court Services added tha she would mog likely
submt a Minority Report in oppdasition to this proposed rule change, as it may negaively impact
timelines and lead to other unintended consequences.

Proposed Technical Amendments

Rule 35201(f) Breplace section 518611 1with section 518A.53.

Rule 35403 Prule should be amendea to indudereference to GColumbusDayOas a legd
holiday, given therecent decision of Commandeur LL Cv. Howard Hartry, Inc., 724N.W. 2d
508 (Minn.20086.

Rule 35502, subd. 1(b) and subd. 2 Breplace section 518551 3with section 518A.46.

Rule 36902, subd. 3 Breplace section 5185513,subd. 2(c) with section 518A.46, subd. 2(c).
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Rule 37002, subd. 3(b) and Advisory Committee Comment Breplace section 5185513 subd
3(a) with section 518A.46, subd.3(a).

Rule 37102, subd. 3 and Advisory Committee Comment Breplace section 518551, subd. 3(a)
with section 518A.46, subd.3(a).

Rule 37202, subd. 3 and Advisory Committee Comment - replace section 518551, subd.3(a)
with section 518A.46, subd.3(a).

Proposed Substantive Amendments for Expedited Process Rules

Rule 352DDefinitions. Chapter 518A addad a definition for (hasic suppotQ and amended the
definitionsof Ghild suppott.O Therules should suppott the new terminology as used in the
statutory language and be amended accordingly. Maintaining the alphébetical order of the
definitionsrequires tha some definitionsare re-numbered to othe paragraphs

Rule 35201 (b) Bnew paragraph added tha defines @hild suppottOas basic suppot, child care
suppot, and medical suppot. Unde thenew law medical suppat is defined to indudethe
obligationto carry hedlth care coverage, cods for hedlth care coverage, and unreimbursed and
uninsured medical expenses.

Rule 35201() BDelete this paragraph. Mog of the languagein paragraph (1) (GuppotQ will
now appear in paragraph (b).

Rule 361. Discovery

Rule 36102, subd.1 baddlanguageto indudetha a party, uponrequest, mug provide written
verification of voluntary suppot payments madefor QointOchildren, and court-ordered
obligaionsfor GhonjointOchildren and spousl maintenance obligations Languayeis amended
to reflect new terminology regarding medical supyort.

Rule 363. Default

Rule 36304 bthelast paragraph provides tha if arevised default order raises new issues beyond
the scopeof the complaint or motion, anended pleadingsshdl be served and filed pursuant to
Rules 37006 and 37206. Rules 37006 and 37206 state O\t any time up to 10 days before a
scheduled hearing, theinitiating party may serve and file amended pleadings If no hearing date
has been scheduled, theinitiating party may serve and file amended pleadingswithin thetime
remaining for respons.0

Thesetime frames listed in Rules 37006 and 37206 for filing amended pleadingshave long
expired by thetime aproposd default order is submitted to the magistrate for review and
approvd. Rule 36304 should beclarified to indude an appropriate time frame for serving and
filing amended pleadingswhen arevised order raises new issues beyondthe scopeof the
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complaint or motion. Addingatime frame of 10 days for theinitiating party to serve andfile
amended pleadingsand a 10 day responge time will provide adequae time for parties to submit
amended pleadingsand keepsthe matter expedited.

Rule 368. Removal of a Particular Child Support M agistr ate

Rule 36801, subd. 1 Bddete this subdivison entirely. Add new languagetha mirrors MRCP
Rule 63.03. Subdiision 1 will contain language tha addresses the procedure for providing
notice of removd and subdivision 2 will contain languae tha addresses the procedure for
removd for cause.

Rule 370. Establishment of Support Proceedings

Rule 37003, subd.2 Bddete thelast sentence tha allows the county agency to serve the party
who s receiving assistance from the county or who has applied for child suppot services from
the county to be served by any meanspemitted. Fundamental dueprocess requires persond
service uponpotential obligars and the new child suppot laws makes both parents patential
obligors.

Rule 37004, subd.2 Bconflicts with Rule 37005, subd. 2 regarding thefiling time frame for a
responge / ansver when no hearing date in the Summons Thisrulerequiresfiling of an answver
or request for hearing form within 14 days from service of the summons yet Rule 37005, subd.
2(b) requires service and filing of arespong within 20 days from service of the summonsand
complaint. Rule 37004, subd.2 should be changed to be consstent with Rule 37005, subd. 2.

Rule 371. ParentageActions

Rule 37104, subd.1 DRule 37102 sets forth therequirement tha thesummonsmud contain a
hearing date and that all parties shdl appear at thehearing. The Expedited Process does not
allow paternity actionsto proceed unde the default process set outin Rule 363 Therefore, the
language Qor, if no hearing is scheduled, within fourteen (14) days from the date the last party
was served,Oshould be del eted.

Rule 37105, subd. 1 Btherespong time in the current ruleis 14 days, which is different from
standard response / answver time framesin other civil matters, induding parentage actionsheard
in district cout Bsee MRCP 12.01. Proposl isto changetherespong time frameto 20 daysto
be congstent with other court rules and with the time frame for establishment actionsin the
Expedited Process. (Rule 37005).

Rule 372. Motionsto Modify, Motionsto Set Support, and Other M atters

Rule 37201, subd.2 BDRule 37201, subdiision 1 provides tha only motionsto modify suppot
and motionsto set suppot can proceed unde the default process as set forth in Rule 363 Any
other motiontha comes before the child suppot magistrate follows standard motion practice and
thenotice of motion and motion mug contain a hearing date. Subdiision2 isnotclear tha a
hearing isrequired on al other motionstha come before a child suppot magistrate. Adding
languayethat service shdl bemadeat least 14 days before the scheduled hearing will hdp clarify
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tha ahearingisrequired for all other motions

Rule 37205, subd.2(a) - does notlist atime frame for when anoninitiating party mug return

therequest for hearing form to theinitiating party. Re-write therule to movethetime frame of
14 daysto beinthefirst sentence and ddeteit in 2(b). Thiswill clarify tha thennorinitiating

paty mug do oneof two thingswithin 14 days from service of themotion.

Rule 377. Procedureon a Motionto Correct Clerical Mistakes, M otion for Review, or
Combined M otion

Rule 37709, subd. 1 Dlast paragraph does not adequaely address when therecord closes when a
Motionto Correct Clerical isfiled and norespong or anythingelseisfiled. A MCC can befiled
anytime, which meanswell past the 46" day after service of thenotice of filing.

Rule 37709, subd. 2(b) Blanguaye of this rule creates a conflict onthe nature of review by the
district court. The Appdlate Court, in an unpublished opinion, Jonesv. Simmons A05-1325(5-
16-06) stated: GAlthoughthe languaye of therule providing for Ondependent reviewOand then
for deference to thefindingsand order creates a conflict onthe naure of tha review, case law
has congstently stated that the CSM@ decision is subject to de novoreview by the district
court.OTherule should be amended to changethe GhdlOto a GnayOand create a separate
sentence, eliminating theincongstency in therule and clarify the scopeof review by thedistrict
court.

Rule 379. Forms

Rule 37905 bin September 2001,Rule 301was amended to providealist of family court rules
exempted from the expedited process. Rule 37905 isredundant and should be ddeted to avoid
confugon.




